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At least two points seem now to be definitely settled: 

(1) State statutes in contravention of the maritime law 
are void. 

(2) The ultimate power to modify the maritime law resides in 
the federal government. r „ 

Contracts: Assignment: Liability of Assignee to Cred- 
itor. — In Beazley v. Embree, 1 a vendor agreed to sell land and 
the vendee to pay for it in ten installments. The vendee paid 
one installment, took possession and transferred his right, title 
and interest. The transferee or assignee took possession, paid 
three installments and then defaulted. The vendor sued the 
vendee and his assignee for the next installment when it fell 
due. A judgment against both was reversed as to the assignee. 
Yet in Robinson v. Rispin 2 a judgment against the assignee was 
sustained on the following facts. Robinson agreed to drill oil 
wells for Rispin, the latter to pay an agreed price and furnish 
casing, water, etc. Rispin assigned the contract. Robinson did 
a portion of the work, but as casing and water were not furn- 
ished, he stopped drilling, sued and recovered damages 
against the assignee. The court in the principal case attempted 
to distinguish Robinson v. Rispin on the ground that in the lat- 
ter the executory contract had been completely performed and 
the benefit received. This is clearly erroneous. In both cases 
the plaintiff had only partially performed; in both cases the 
assignee had received the benefit of the partial performance. 

If the two cases can not be reconciled, which is correct? 
Why should the assignee not be liable? The answer of the court 
is that the "Appellant had made no contract obligating himself 
to pay the plantiff — no privity existed, hence no right to re- 
cover." 

How much validity is there in this requirement of privity? 
Take the simple case of an executory contract of sale, where 
the buyer assigns the contract. If the seller fails to perform, 
can the assignee sue? There was a time when he could not. 
Why? Because there was no privity. The seller had never 
agreed to deliver to the assignee. It is unnecessary to trace 
the steps by which the assignee has acquired the right to enforce 
the contract. It is sufficient to say that after the assignee has 
given notice, he has every right, privilege, power and immunity 
that his assignor formerly had. So far as the rights of the 

* (June 23, 1919) 29 Cal. App. Dec. 15. 

2 (1917) 33 Cal. App. 536, 165 Pac. 979. See also Gribling v. Bohan 
(1915) 26 Cal. App. 771, 148 Pac. 530; McCarty v. Owens (1895) 5 Cal. 
Unrep. Cas. 153, 41 Pac. 861; Wightman v. Spofford (1881) 56 la. 145, 
8 N. W. 680. 
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assignee against the obligor are concerned, the notion of privity 
has been completely abandoned. 3 

How is it when the seller sues the assignee? Here the re- 
quirement of privity prevents an action in England, but in 
many jurisdictions in this country, including California, the as- 
signee may be sued if he expressly assumed the obligation — 
expressly assumed it by agreement with his assignor, not with 
the seller. 4 Yet the seller, as third party beneficiary, is allowed 
to sue on a contract he never made; is allowed to sue a party 
with whom he has no privity. 

Suppose, however, there is no express assumption by the as- 
signee of liability to the seller, nothing but an assignment by the 
buyer of all his right, title and interest. What do the parties un- 
derstand they have accomplished by this transaction? Is it not 
that the assignor has been relieved of all responsibility; that the 
assignee has taken the rights and assumed the duties formerly rest- 
ing on the assignor? Of course, this understanding cannot be 
completely carried out. As far as the seller is concerned he must 
retain his rights against the party with whom he contracted, but 
if he enforces these rights and the assignor is obliged to pay dam- 
ages, he feels that he should recover against the assignee. It is 
so held in Cutting Packing Company v. Packers Exchange of 
California, 5 where the court says that after the assignment the 
assignor stands in the nature of a surety. Furthermore the prin- 
cipal case admits this to be law. Quoting from Lisenby v. New- 
ton, 6 the court says : "By the assignment from Newton to 
Sharpies it may be that as between them Sharpies became im- 
pliedly bound to protect his assignor against the demands of 
the vendor on the contract." But if this is conceded and the 
assignee is ultimately liable, then the whole matter should be 
settled in one suit. It is, of course, perfectly possible for the 
assignee to take the rights without assuming any duties, and 
this is implied where a contract is assigned for security; 7 but 
in the ordinary case of assignment the intentions of the parties 
are carried out by putting the burdens directly on the assignee 
as far as possible. 

The evolution of the law shows everywhere the law of con- 
tract bursting the formal and conventional bonds within which 
judges and text-writers try to contain it. At one time a seal 
or some other form was absolutely necessary. "Form and cere- 
mony were everything, substance and intention were nothing 
or almost nothing. Only those transactions were recognized as 

8 The history of this is analyzed scientifically by Professor Walter 
Wheeler Cook in 29 Harvard Law Review, 816. 

«Cal. Civ. Code, § 1559. „ a „^ 

« (1890) 86 Cal. 574, 25 Pac. 52, 21 Am. St. Rep. 63, 10 L. R. A. 369. 
• (1898) 120 Cal. 571, 52 Pac. 813, 65 Am. St. Rep. 203. 
'Stone v. Owens (1894) 105 Cal. 292, 38 Pac. 726. 
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having legal efficacy which fulfilled certain conditions of form, 
and could be established by one or other of certain rigidly de- 
fined modes of proof." 8 In later times the spoken or written 
word usually sufficed, but it must have been spoken or written. 
Conditions were not implied, they must be express. Today, how- 
ever, "the court looks to the purpose and effect of the contract 
as a whole as a guide to the probable intention of the parties." 6 
We find now courts enforcing obligations where there is no 
technical consideration, and no technical meeting of minds. 
Courts now compel a creditor to recognize a suretyship relation 
into which his debtor has entered without his consent, and to 
be bound thereafter by the equitable rules of suretyship. 10 

The doctrine of privity is nearly at an end; it has completely 
passed away so far as the rights of the assignee are concerned; 
it has ceased to trouble in many jurisdictions where the as- 
signee expressly promises to perform. The conflict between 
Robinson v. Rispin 11 and the principal case is the dying strug- 
gle to preserve the express promise and sacrifice the expecta- 
tions of the parties and their right to a simple procedure. To 
sustain the requirement of privity the court in Lisenby v. New- 
ton 12 reverts back 300 years to the ancient law of Touchstone, 
Spencer's Case and Coke. With those authorities it could have 
been as easily established that a contract could not be assigned 
at all. It is to be hoped that the Supreme Court will soon have 
an opportunity to settle the matter, and it is further to be hoped 
that the Supreme Court will take the lead in establishing the law 
that the operative act which brings into existence a legal obli- 
gation does not necessarily consist of express words, but that 
rights and duties may be fixed by the law in accordance with 
sound social policy, from a consideration of the relationships in 
which the parties have entered or find themselves. 13 

A. M. K. 

Deeds: Filling in Blanks: Nature of Authority Re- 
quisite Therefor. — Blanks in deeds can be filled by an agent 
only when his authority so to do is in writing. This was the 

8 Williston's Wald's Pollock on Contracts, 149. 

9 Idem, p. 321. 

10 Brandt, Suretyship and Guaranty (3rd ed.) § 1, where the surety- 
ship relation arising from the assignment of leases and mortgaged prop- 
erty is referred to. 

11 Supra, n. 2. 

12 Supra, n. 6. 

18 The case law sustains the doctrine of the principal case, 5 C. J. 
976, Shepich v. Kent Lumber Co. (1898) 19 Wash. 296, 53 Pac. 160. Even 
Cutting Packing Co. v. Packers Exchange, supra n. 5, has little support- 
ing authority. Williston on Sales and Mechem on Sales do not mention 
the case, nor does Ruling Case Law for this point. The Cutting Packing Co. 
case is approved at 5 C. J. 976, but the other citations are not in point, 
except perhaps Corvallis & A. R. R. Co. v. Portland, E. & E. Ry. Co. 
(1917) 163 Pac. 1173 (Ore.). 



